
H.E. NO. 77-5

STATE OF NEW JERSEY
BEFORE A HEARING EXAMINER OF THE

PUBLIC EMPLOYMENT RELATIONS COMMISSION

In the Matter of

STATE OF NEW JERSEY (STOCKTON
STATE COLLEGE),

Petitioner,

-and- Docket No. SN-16

COUNCIL OF NEW JERSEY STATE
COLLEGE LOCALS, NJSFT-AFT/AFL-CIO,

Respondent.
____________________________________
STATE OF NEW JERSEY (STOCKTON
STATE COLLEGE),

Respondent,

-and- Docket No. CO-76-11

COUNCIL OF NEW JERSEY STATE
COLLEGE LOCALS, NJSFT-AFT/AFL-CIO,

Charging Party.

Appearances:

For the State of New Jersey, Hon. William F. Hyland,
Attorney General (Melvin E. Mounts, of Counsel)

For the Council of New Jersey State College Locals,
Sauer, Boyle, Dwyer & Canellis, Esqs. (Mr. William A.
Cambria, of Counsel)

HEARING EXAMINER’S RECOMMENDED
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On June 17, 1975, a Petition for Scope of Negotiations

Determination [Docket No. SN-16] (the “Scope Petition”) was filed
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with the Public Employment Relations Commission (the

“Commission”) by the State of New Jersey (“State”) seeking a

determination as to the negotiability of the decision to increase

“contact time” -- the number of minutes of classroom instruction

per course per week -- at Stockton State College.

A grievance with respect to this issue had earlier been

filed by the Council of New Jersey State College Locals, NJSFT-

AFT/AFL-CIO (the “Council”) and an arbitration proceeding with

regard to that grievance had been scheduled for July 9, 1975. 

The State filed a request that the Commission temporarily enjoin

the scheduled arbitration proceeding during the pendency of the

instant scope of negotiations proceeding.  The Commission having

delegated to the Executive Director of the Commission, Jeffrey B.

Tener (now the full time Chairman), the authority to act upon

such requests, the Executive Director heard the oral arguments of

both parties and, on July 8, 1975, signed an Order to Show Cause

and Temporary Stay of Arbitration.  A return date of July 18,

1975 was set regarding the Order to Show Cause and arbitration

was temporarily stayed in the interim to the extent that such

arbitration involved matters pending in the instant scope of

negotiations proceeding.

On July 14, 1975, the Council filed with the Commission an Unfair

Practice Charge [Docket No. CO-76-11] (the “Charge”) alleging
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violations of N.J.S.A. 34:13A-5.4(a)(1) and (5)  on the part of1/

the State.

The Council contended in its charge that announced

unilateral increases in “contact time” at Stockton State College,

which had already been implemented for the summer session and

which were intended to be implemented for the full term beginning

in September, 1975, constituted an interference with the rights

of employees and a violation of the statutory provision that

“[p]roposed new rules or modifications of existing rules

governing working conditions shall be negotiated with the

majority representative before they are established.”  [N.J.S.A.

34:13A-5.3]  The Council added that the increase in the number of

minutes of college classroom instruction per course per week

would result in increasing the unit members’ pre-existing weekly

teaching hours.

The Council submitted with its charge a proposed Order to

Show Cause.  That Order, signed by the Executive Director on

July15, 1975, required the State to show cause “why the

Commission or its designated agent should not issue an Order

1/ These subsections prohibit employers from “[i]nterfering
with, restraining or coercing employees in the exercise of
the rights guaranteed to them by this Act” and from
[r]efusing to negotiate in good faith with a majority
representative of employees in an appropriate unit
concerning terms and conditions of employment of employees
in that unit, or refusing to process grievances presented by
the majority representative.”
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staying implementation of the new schedule promulgated by

Stockton State College for the fall term, and every term

thereafter, pending a decision by the Commission in this matter

and in the related Scope of Negotiation matter now pending under

Docket No. SN-16.”  The return date, by agreement of the parties,

was set for July 18, 1975 to coincide with the return date of the

Order to Show Cause previously issued in the related scope of

negotiations proceeding.

Both parties appeared before the Executive Director on July

18, 1975 and presented oral argument.  The Executive Director

considered the oral arguments, as well as the written arguments

and affidavits submitted in connection therewith, and on July 25,

1975 issued an Interlocutory Order Consolidating Cases and

Granting Interim Relief.  That Order consolidated the scope of

negotiations and unfair practice proceedings, and it restrained

and enjoined pendente lite the arbitration pending on the

increase in “contact time” to the extent that such arbitration

involved matters pending in the scope of negotiations proceeding. 

Finally, the Executive Director reserved decision concerning the

requested stay of implementation of the increased “contact time

for the fall term, and ordered that additional briefs and

affidavits on the appropriateness of such a stay be filed on or

before August 4, 1975.
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Additionally it is to be noted that on July 25, 1975 the

Executive Director issued a Complaint and Notice of Hearing along

with the aforementioned Order Consolidating Cases with regard to

the Scope Petition and the Charge.

In accordance with the July 25, 1975 Interlocutory Order of

the Executive Director, the State and the Council submitted

supplemental letter memoranda and affidavits to the Executive

Director in support of their respective contentions for his

consideration.

On August 25, 1975 the Executive Director, acting on behalf

of the Commission, issued an Interlocutory Decision [In re State

of New Jersey (Stockton State College), P.E.R.C. No. 76-6, 1

NJPER 41 (1975)] that denied the Council’s request for interim

relief during the pendency of the unfair practice proceeding

[i.e., a temporary injunction staying the implementation of the

increased student contact time for the fall (1975) term].   The2/

Executive Director found that although the Council’s chances for

success were substantial as to the negotiability of the aspects

of the College’s decision relating to increased teaching hours, a

substantial factual dispute existed as to whether the parties had

already negotiated this issue.  Furthermore, the Executive

Director recognized that certain aspects of the Council’s Charge

2/ The first section of this recommended report and decision is
reproduced almost verbatim from the text of the August 25,
1975 Interlocutory Decision of the Executive Director.
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were then currently before an arbitrator who had the power to

fashion an appropriate remedy in accordance with the contract

that had been negotiated by the State and the Council.  3/

Finally, the Executive Director in his Interlocutory Decision

affirmed that he was not convinced that the violation alleged by

the Council could not be adequately remedied by the Commission at

the conclusion of the case.

Pursuant to the Complaint and Notice of Hearing and the

Order Consolidating Cases, a hearing was held in this

consolidated proceeding on October 14, 1975 in Trenton, New

Jersey at which time all parties were given an opportunity to

examine witnesses, to present evidence and to argue orally.  All

briefs, letter memoranda, supplemental positional statements and

3/ The Executive Director in his Interlocutory Decision used
the following language in referring to the
interrelationships between this arbitration proceeding and
the instant Charge matter:

While the Commission has not yet passed upon the
advisability of developing a deferral policy, the
undersigned views such a policy as desirable in certain
circumstances.  Without elaborating on these
circumstances at this time, it is observed that such
deferral may be appropriate in the instant situation at
least to the extent that the dispute involves factual
matters relating to contract interpretation.  The
undersigned understands that the arbitrator intends to
render a decision prior to the commencement of the
school year.  Thus, to the extent that the action of
the State constitutes a violation of the agreement,
apart from the question of whether the decision is a
required subject of negotiations, this matter can be
and will be addressed and remedied by the arbitrator in
accordance with the agreement of the parties.
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exhibits, and the Opinion and Award of the arbitrator in the

related, aforementioned arbitration proceeding were submitted to

the undersigned by August 5, 1976.  Upon the entire record in

this matter, the Hearing Examiner finds:

1. The State of New Jersey is a Public Employer within the

meaning of the Act, as amended, and is subject to its provisions.

2. The Council of New Jersey State College Locals, NJSFT-

AFT/AFL-CIO is an employee representative within the meaning of

the Act, as amended, and is subject to its provisions.

3. An Unfair Practice Charge having been filed with the

Commission alleging that the State has engaged or is engaging in

unfair practices within the meaning of the Act, as amended, a

question concerning alleged violations of the Act exists and this

matter is appropriately before the Commission for determination.

4. A Petition for Scope of Negotiations Determination

having been filed with the Commission seeking a determination as

to whether a certain matter in dispute is within the scope of

collective negotiations this particular matter is appropriately

before the Commission for determination.

BACKGROUND4/

The Council was first certified on February 23, 1973 as the

exclusive representative for the purpose of collective

4/ All of the facts referred to in this section are
uncontroverted and are not in dispute.
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negotiations for all terms and conditions of employment of

specified employees in a unit embracing eight State Colleges

[including Stockton State College], the composition of which has

been described as follows:

Included:

1. Full time teaching and/or research faculty
2. Department Chairpersons
3. Administrative staff (non-managerial)
4. Librarians
5. Student Personnel Staff
6. Demonstration Teachers
7. Teacher - A. Harry Moore School
8. Professional Academic Support Personnel

(holding faculty rank)

Excluded:

1. College, President and Vice President
2. Deans, Association and Assistant Deans and other

Managerial Executives
3. Secretarial staff
4. Maintenance staff
5. Bookstore, Food Service etc. staff
6. Adjunct and part-time professional staff
7. Graduate Assistants
8. All others

The Council and the State entered into a collective

negotiations agreement on February 22, 1974.  This agreement

became effective on that date and was to remain effective until

June 30, 1976.

Under Article XII (entitled Faculty Responsibilities) of the

aforementioned agreement between the State and the Council, the

duties and academic year teaching load of certain faculty members

in the unit were set forth.  Section V of Article XII stated that
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the responsibilities of faculty set forth therein would not apply

to faculty employed at Ramapo College or Stockton State College. 

Section V of Article XII stated that the responsibilities of

faculty set forth therein would not apply to faculty employed at

Ramapo College or Stockton State College.  Section V of Article

XII further stated that “Responsibilities of the faculty at these

colleges now in effect, shall remain in effect, unless altered

through subsequent negotiations.”5/

Subsequent negotiations at Stockton did take place that

resulted in an agreement between the State and the Stockton State

Local Chapter of the Council on an Appendix to Article XII of the

original agreement between the State and the Council.  This

appendix was formally ratified and executed in the Summer of

1974.  This agreement contained provisions concerning teaching

responsibilities at Stockton, based upon the variety of teaching

loads offered at Stockton.  This Stockton appendix also referred

to the question of overload compensation and credit for modes of

instruction other than classroom instruction.  A copy of this

Appendix to Article XII of the main Agreement is attached hereto

and designated as Appendix “A” and made a part hereof.

5/ The parties apparently believed that the “unique nature of
educational experiences offered at Stockton and at Ramapo”
would not lend themselves to the more traditional definition
of faculty responsibilities established within the framework
of Article XII.
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The President of Stockton State College, Richard E. Bjork,

by letter dated April 23, 1975, informed the President of the

Stockton Local of the Council, Ralph J. Bean, as follows:

This is to advise you that the College, as a
matter of academic judgment and educational
policy, intends to increase the minimum
minutes per week for Summer term 1975 to 330
and for Academic year 1975-76 to 225 minutes
in the Fall and Spring terms and 330 minutes
in the Winter term.  We do not view the
decision to be mandatorily negotiable under
the law, nor do we view that our Agreement in
any way circumscribes the implementation of
this academic judgment and educational
policy.

The Council as set forth hereinbefore processed a grievance

on this matter, which grievance was denied by letter from Barry

N. Steiner, Special Assistant to the Chancellor, dated May 14,

1975, before being submitted to arbitration.

Subsequent thereto the State filed its Scope Petition and

the Council filed its Charge.

On September 29, 1975, arbitrator Daniel House issued his

Opinion and Award in the aforementioned related arbitration

proceeding.  At the outset of a supplemental arbitration hearing

conducted on November 6, 1975 the State and the Council agreed

that the aforementioned Opinion and Award be withdrawn and

negated and that the hearing be reopened for the taking of

additional evidence and for further oral argument.  At the

November 7, 1975 hearing, the parties agreed that the only issue

to be decided by arbitrator House was “Whether the State had
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violated the collective negotiations agreement in effect between

the parties in refusing to negotiate about the impact of its

decision [concerning increased “contact time”] announced in

President Bjork’s letter of April 23, 1975 to Ralph Bean with

respect to the academic year 1975-76?”6/

In an Opinion and Award, dated December 24, 1975, arbitrator

House rejected the State’s arguments and determined that the

Council had not waived its right to negotiate the impact of the

decision to increase the minimum “contact time”, either in the

statewide agreement between the State and the Local or in the

Appendix to Article XII of the original agreement negotiated at

the Stockton College level.  House further concluded that the

State had the obligation to negotiate with the Council about the

impact of the decision to increase the number of minutes of

6/ As set forth earlier Executive Director Tener in his
Interlocutory Decision issued on August 27, 1975 recognized
that this particular issue before the arbitrator was also
one of the issues subsumed within the Charge filed by the
Council.  The Executive Director recognized that the Council
in its Charge had contended that conduct which constituted a
violation of the collectively negotiated agreement also
constituted a unilateral change in terms and conditions of
employment and thus a refusal to negotiate in good faith in
violation of N.J.S.A. 34:13A-5.4(a)(5).  The Executive
Director concluded that “to the extent that the action of
the State [with regard to the “impact issue”] constitutes a
violation of the agreement, apart from the question of
whether the decision [to increase “contact time”] is a
required subject of negotiations, this matter can be and
will be addressed and remedied by the arbitrator in
accordance with the agreement of the parties.”  (emphasis
added)
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college classroom instruction per course per week and, if

warranted by the amount of that impact, had the further

obligation to negotiate with the Council about a remedy for the

extra workload.  House specifically made the following award:

The State has violated the agreement in
refusing to negotiate with the Union about
the impact of its decision announced in
President Bjork’s letter of April 23, 1975 to
Ralph Bean with respect to the academic year
1975-76.

The State in a letter dated February 2, 1976 from Frank A.

Mason, Director of the Office of Employee Relations, to

Marcoantonio Lacatena, President of the Council, advised the

Council that it was rejecting the arbitrator’s award on the

grounds that House’s award violated the parties’ Agreement and

did not conform to the applicable State laws governing the

enforceability of arbitration awards.  Subsequent thereto the

parties mutually agreed to extend the time in which either of the

parties could move under N.J.S.A. 2A:24-7 to either seek

enforcement of the Award or to set that Award aside until after

the undersigned had issued his recommended report and decision in

the instant consolidated matter.

MAIN ISSUE

1. Whether the issue concerning the State’s right to

increase the minimum “contact time” -- the number of minutes of

classroom instruction per course per week -- at Stockton State

College during the academic year and/or the summer session was a
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required, permissive or illegal subject for collective

negotiations?

2. Whether the Council is the certified or recognized

exclusive collective negotiations representative of summer term

employees employed by the State within the State College system.

3. An important preliminary issue concerns whether the

undersigned should defer, in whole or in part, to the findings of

fact, conclusions of law and award of arbitrator Daniel House

concerning the issue of the State’s negotiating responsibilities

with regard to the impact on terms and conditions of employment

of unit members at Stockton of the decision to increase “contact

time”, insofar as that identical matter was incorporated within

the Charge before the Commission?

4. If it is determined to consider the “impact” issue de

novo and it is further determined that the “impact” issue is a

required subject for collective negotiations, did the State

fulfill its negotiating responsibilities under the Act with

regard to the “impact” issue when it negotiated Article XII,

Section V of the original statewide agreement with the Council

and when it subsequently negotiated the Appendix to Article XII

of that statewide agreement at the Stockton State College level?

POSITION OF THE STATE ON ITS SCOPE PETITION - WHETHER THE
DECISION TO INCREASE “CONTACT TIME” IS A REQUIRED, PERMISSIVE OR
ILLEGAL SUBJECT FOR COLLECTIVE NEGOTIATIONS
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The State maintained that the decision to increase “contact

time” at Stockton State College did not concern a required

subject for collective negotiations inasmuch as this decision to

increase the number of minutes of classroom instruction per

course per week was “a matter of employer prerogative in that the

matter goes to the mission of the agency and results from an

educational and managerial judgment not subject to the obligation

to negotiate.”

More specifically, the State contended that the decision to

increase the minimum number of minutes of classroom instruction

per course per week, thus increasing the length of time that a

student would spend in a classroom or other instructional

setting, went to the very heart of educational policy since

“[t]eacher - student contact, usually in the classroom,

frequently determine[d] whether educational objectives and

curriculum goals [were] met; and the length of time that a

student [spent] in a classroom or other instructional setting,

[was] perhaps the most important aspect of teacher-student

contact.”  The State concluded that as a public institution of

higher education, the College was invested with the

responsibility of making managerial decisions regarding

fundamental educational policy matters such as the decision to

increase minimum “contact time” without first negotiating with

the Council.
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The State in citing both judicial decisions and Commission

decisions asserted that no changes were effected in the New

Jersey Employer-Employee Relations Act by the 1974 amendments to

that Act (Chapter 123, P.L. 1974) that removed from the College

its inherent rights, obligations and duties to increase “contact

time” as a matter of major educational policy.  The State

concluded that the effect of the modification of Section 10 of

the Act (N.J.S.A. 34:13A-8.1) by Chapter 123 was not to render

mandatorily negotiable any subject which an employee organization

chose to raise regardless of whether or not such negotiations

would concern a term and condition of employment and irrespective

of whether or not such negotiations would contravene existing

statutes.7/

7/ Section 10 of P.L. 1968, C. 303 (N.J.S.A. 34:13A-8.1)
provided:

“Nothing in this act shall be construed to annul or
modify or to preclude the renewal or continuation of
any agreement heretofore entered into between any
public employer and any employee organization, nor
shall any provision hereof annul or modify any statute
or statutes of this State.”

Section 6 of P.L. 1974, C. 123 (N.J.S.A. 34:13A-8.1) not
reads as follows:

“Nothing in this act shall be construed to annul or
modify, or to preclude the continuation of any
agreement during its current term heretofore entered
into between any public employer and any employee
organization, nor shall any provision hereof annul or
modify any pension statute or statutes of this State.” 
(emphasis added)
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The State did agree that “[t]o the extent that the

educational judgment (to increase the minimum “contact time” per

course of instruction) impacts upon mandatorily negotiable terms

and conditions of employment, the impact, but not the decision

itself, can under certain circumstances be a proper subject of

negotiations.”8/

With regard to the issue relating to “contact time” as it

affected summer session employees, the State contended that even

assuming arguendo that the decision as to the time a student

spends in the classroom was a required subject for negotiations

with regard to the certified unit, any obligation to negotiate

concerning the issue would not extend to summer school employees

affected by the College’s decision inasmuch as summer school

employees were not included within the certified negotiating unit

represented by the Council.  The State contended that it had

never agreed that summer session employees were part of the

certified unit nor had the Commission ever included such

employees in the unit.  The State introduced into evidence a

letter from Council President Lacatena to Gilbert Roessner,

8/ The State however contended that to the extent that such
impact was mandatorily negotiable the Union in this
particular case had already negotiated with the State in
advance upon such issue and had arrived at an agreement
[Appendix “A”] that had not been violated by the College’s
decision to increase “contact time”.  The contentions of the
State on this “impact” issue will be analyzed in a later
section of this recommended report and decision.



H.E. NO. 77-5 17.

Chairman of the Board of Higher Education, (Exhibit R-2) that the

State maintained established that the Council itself recognized

that it did not represent summer school employees.

The State admitted that it had acceded to certain demands of

the Council concerning summer school employees who were also

full-time faculty members during the course of negotiations e.g.

the State had agreed to priority consideration of full-time

faculty members for summer school appointments.  The State also

did not attempt to controvert testimony that it had actively

participated in grievances filed by the Council on behalf of

certain summer school employees.  The State did however assert

that these facts were not at all dispositive since it had merely

either negotiated certain issues that amounted to fringe benefits

accorded to full-time faculty members [priority consideration for

summer employment] or had been involved in occasional grievances

that impacted on summer school employment that dealt primarily

with employees in their full-time employment status.

POSITION OF THE COUNCIL ON THE STATE’S SCOPE PETITION

The Council contended that the decision to unilaterally

increase the minimum “contact time” -- the number of minutes of

classroom instruction per course per week -- was so heavily

involved with the terms and conditions of employment of faculty

members at Stockton State College, i.e. their working hours and
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their salaries, that the College should be required to negotiate

concerning the decision itself and its implementation.

The Council stated that it did not question “the managerial

prerogative of the State to make a determination that additional

classroom time would be educationally desirable.”  However, the

Council maintained that, for example, the question of how much of

an increase in a professor’s working hours was necessary to

effectuate the decision to increase the amount of classroom

instructional time, and what changes in compensation would

result, must be negotiated prior to the implementation of the

decision on increase “contact time.”

The Council in its post-hearing supplemental memorandum

summarized the difference between the parties’ positions on the

State’s Scope Petition in this fashion:

Put another way, the State would contend that
“the decision” [to increase the minimum
“contact time”] involves both the making of
the educational determination and the
mandating of the changes in the work hours
which it feels should result.  To the State,
“the impact” would involve only changes in
compensation and required modifications of
other terms and conditions of employment.  To
the Council, “the decision” means the fixing
of working hours pursuant to a previously
adopted educational determination.  This, as
well as “the impact”, must be negotiated.

In support of its contentions the Council referred to

judicial and administrative decisions that determined that

working hours and compensation were terms and conditions of
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employment within the intendment of the New Jersey Employer-

Employee Relations Act.  The Council concluded that it was

axiomatic that the issues concerning the increased workloads and

working hours for faculty members at Stockton that were an

attendant result of the decision to increase minimum “contact

time” were required subjects for collective negotiations.  The

Council contended that the passage of Chapter 123, P.L. 1974 that

in part amended the “annul or modify” clause of N.J.S.A. 34:13A-

8.1  evidenced the legislative intent to broaden the area of9/

required subjects for collective negotiations in response to the

New Jersey Supreme court’s landmark Dunellen decision.   The10/

Council did however assert that not even the Dunellen decision,

relied upon by the State, permitted the inference that any

decision made by college officials and labeled an educational

policy or academic judgment was exempt from the requirement of

collective negotiations.

With regard to the issue relating to contact time as it

affected summer school employees, the Council argued that it was

clear that it was the certified negotiating representative for

summer session employees.  The Council contended that the State

had on several occasions processed grievances concerning summer

9/ See footnote 7.

10/ See, Dunellen Board of Education v. Dunellen Education
Association, 64 N.J. 17 (1973).
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session employees without raising “jurisdictional” objections and

had negotiated with the Council on subjects concerning these

summer session employees with several provisions referring to

these individuals’ summer employment being incorporated within

the agreement negotiated between the State and the Council.  The

Council also stated that additional problems and questions

concerning summer session employees had been discussed by the

Council and the State on numerous occasions.  The Council

concluded that it was evident that summer session employees had

always been considered as members of the unit and that the State

was in essence estopped from contending for the first time that

they were not.  The Council added that summer school employees

should not be construed as being “adjunct and part-time

professional staff” -- positions that were specifically excluded

from the certified State College negotiating unit -- but instead

should be categorized as “full-time teaching and/or research

faculty” who were subsumed within the unit certified by the

Commission.

DISCUSSION AND ANALYSIS - SCOPE PETITION

1. DECISION TO INCREASE MINIMUM “CONTACT TIME” FOR THE FALL,
WINTER AND SPRING TERMS DURING THE 1975-76 ACADEMIC YEAR.

The Executive Director in his August 25, 1975 Interlocutory

Decision in part considered whether the above-referenced issue

would be found to be a required subject for collective

negotiations in determining whether the Council’s request for
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interim relief should have been granted.  The Executive Director

stated the following:

In the instant case, the State argues that it
will be sustained on the merits.  It frames
the issue as follows:  Is the decision to
increase minimum contact time per week a
matter of educational and managerial
prerogative not subject to the obligation to
negotiate?  The Commission may answer that
question in the affirmative.  See, Dunellen
Board of Education v. Dunellen Education
Association, 64 N.J. 17 (1973).  However, to
the extent that the decision contemplates
coverage of that increase in contact time by
unit members as part of their regular duties
and to the extent that this requires an
increase in working hours, the Commission may
find such aspects of the decision to relate
to required subjects for negotiations.  See,
Board of Education of Englewood v. Englewood
Teachers Association, 64 N.J. 1 (1973).  In
other words, the State could increase student
contact time without increasing the contact
time of individual unit members and to the
extent that the decision was implemented in
such a fashion, there may be no obligation to
negotiate, at least with respect to the issue
of the number of hours.

However, that does not appear to be the case
here.  Instead, the College intends for each
faculty members to increase his/her number of
minutes per [course per] week from 270 to 330
in the fall and spring terms and from 200 to
225 in the summer and winter terms. 
(footnote omitted)

Thus, in the opinion of the undersigned, the
chances are substantial that the way in which
the decision is to be implemented is a
required subject for negotiations under the
Act . . .

The undersigned concludes that on the basis of Commission

and judicial precedent the decision to increase minimum “contact
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time” -- the number of minutes of classroom instruction per

course per week -- at Stockton relates to matters of inherent

managerial authority and/or educational policy that are not

themselves terms or conditions of employment.   The Council11/

itself affirmed that it did not question “the managerial

prerogative of the State to make a determination that additional

classroom time would be educationally desirable.”   The12/

undersigned agrees with the position of the State that the

minimum length of time that a student must spend in a classroom

or other instructional setting per course per week in order to

fulfill course objectives and receive academic credit concerns a

fundamental managerial and educational decision that is not a

required subject for collective negotiations.

However, it is clear to the undersigned that this decision

[to increase “contact time”] that was the primary subject of the

State’s Scope Petition may have an effect or impact upon

11/ The Commission has consistently determined that in holding
that a particular decision was not mandatorily negotiable,
it did not hold that a public employer could not agree to
negotiate that issue.  The Commission has stated that in the
absence of a statutory prohibition [that may render a
particular matter an illegal as opposed to a permissive
subject for negotiations], negotiations and any ensuing
agreement would appear to be permissible and enforceable
with regard to that particular issue.

12/ As stated before, the Council however asserted that the
unilateral changes effected in the working hours and
workloads of Stockton faculty members were subsumed within
the decision to increase minimum “contact time”.
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employees’ terms and conditions of employment.  To the extent

that the resultant impact of this decision affects terms and

conditions of employment, the State is required to negotiate

regarding that impact as it relates to terms and conditions of

employment.  In the instant matter the decision to increase

“contact time” may impact upon faculty terms and conditions of

employment in various ways.  The Council may wish to negotiate

concerning the following matters, among others:  Any attendant

increase in workloads of individual faculty members;  any change13/

in the working hours of individual faculty members  and14/

additional compensation for such changes in workloads and

hours.15/

13/ See e.g. In re North Plainfield Education Association,
P.E.R.C. No. 76-16, 2 NJPER 49 (1976), In re Byram Township
Board of Education, P.E.R.C. No. 76-27, 2 NJPER 143 (1976),
In re Newark Firemen’s Union of New Jersey, P.E.R.C. No. 76-
40, 2 NJPER ___ (1976).

14/ See e.g. Board of Education of the Town of West Orange v.
West Orange Education Association, 128 N.J. Super. 281 (Ch.
Div. 1974); Board of Education of the City of Englewood v.
Englewood Teachers Association, 64 N.J. 1 (1973); In re
Galloway Township Board of Education, P.E.R.C. No. 77-3, 2
NJPER ___ (1976), In re Byram Township Board of Education,
supra, note 13; In re Rutgers, The State University,
P.E.R.C. No. 76-13, 2 NJPER 13 (1976); In re Hillside Board
of Education, P.E.R.C. No. 76-11, 1 NJPER 55 (1975).

15/ For a general discussion of the Commission’s “decision-
impact” theory see In re Rutgers, The State University,
supra, note 14.  Also see e.g. In re Union County Regional
High School Board of Education and Cranford Board of
Education, P.E.R.C. No. 76-43, 2 NJPER 221 (1976), In re
Byram Township Board of Education, supra, note 13, and other

(continued...)
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Upon analysis of the submissions of the parties it would

appear that there is perhaps a fundamental misunderstanding of

the dichotomy established by the Commission between a decision

that is found to relate to a permissive, but not required,

subject for collective negotiations and the impact of that

decision on terms and conditions of employment that is a required

subject for collective negotiations.  The Council appears to

argue that the decisional aspects of the increase in “contact

time” concerns the “fixing of working hours” pursuant to a

previously adopted educational determination.  The Council

contends that the State has also taken the position that the

decision to increase “contact time” involves both the making of

the educational determination and the unilateral mandating of the

changes in faculty working hours which the State feels should

result from its educational determination.

The undersigned first concludes that the Council has

misinterpreted the State’s position with regard to its Scope

Petition.  It is clear that the State is not contending that the

increase in the number of minutes of classroom instruction per

course per week at Stockton permitted it, in the abstract, as

part of its decision, to unilaterally effect changes in faculty

members’ actual working hours and workloads as well.  The State,

15/ (...continued)
Commission decisions cited therein.
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as set forth before, agreed that to the extent that its

educational judgment to increase “contact time” impacted upon

terms and conditions of employment that impact, but not the

decision itself, would be properly a required subject for

negotiations.  The State however argued that these “impact”

considerations had already been negotiated; a contention that

will be analyzed in a later section of this recommended report

and decision.  The State clearly did not argue that the potential

changes or increases in teaching hours and workloads that could

result from its decision to increase “contact time” were subsumed

within the decision itself and thus exempted from the

requirements imposed on public employers by the New Jersey

Employer-Employee Relations Act.16/

The undersigned further concludes that the Council’s

contention that the fixing of working hours and the restructuring

of workloads to accommodate the educational determination to

increase “contact time” is not merely an “impact” consideration,

but in fact an indivisible part of the decision itself, obscures

the distinction established by the Commission between a

16/ N.J.S.A. 34:13A-5.3 in pertinent part provides that,
“Proposed new rules or modifications of existing rules
governing working conditions shall be negotiated with the
majority representative before they are established.  In
addition, the majority representative and designated
representative of the public employer shall meet at
reasonable times and negotiate in good faith with respect to
grievances and terms and conditions of employment.”
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managerial decision and the impact of that decision as it affects

terms and conditions of employment.  This distinction was

delineated in the following fashion in the aforementioned Rutgers

decision:

Stated simply, the Act precludes a public
employer from unilaterally establishing or
modifying terms and conditions of employment. 
Rather, the public employer must notify the
majority representative of any such proposed
establishment or modification and, upon
demand, negotiate the same prior to its
implementation.

In this regard a distinction must be drawn
between a public employer’s activities
concerning terms and conditions of
employment, and on the other hand a public
employer’s activities concerning matters
other than terms and conditions of
employment, but having an effect or impact on
terms and conditions of employment.  In the
first instance, the employer’s activities
deal with terms and conditions of employment
and thus are subject to the negotiations
obligations indicated above.  An obvious
example would be an employer’s proposal to
increase or decrease salaries.  As the
proposal concerns a term and condition of
employment, it may not be effectuated
unilaterally.

In the second instance, the employer’s
activities deal with matters other than terms
and conditions of employment and may
therefore be undertaken unilaterally, except
that the resultant impact on terms and
conditions of employment is subject to the
negotiations obligations.  An example would
be a private employer’s decision to
manufacture an additional product line,
creating a need to purchase new manufacturing
equipment and to hire new unit employees. 
The managerial decision may be undertaken
unilaterally, but the wages, hours, fringe
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benefits, etc. of the new unit employees --
terms and conditions of employment -- may not
be effectuated unilaterally.  (footnote
omitted)  [See Rutgers, supra, pp. 9-10, 2
NJPER at 15-16]

More specifically, in earlier decisions the Commission has

specifically recognized the distinction between decisions to

extend the hours that a guidance office would be open, or to

increase the amount of class time for special educational student

or for students on split sessions that may, in and of themselves,

be matters of educational policy or management prerogatives and

the impact these decisions may have on the working hours and

other terms and conditions of employment of employees in affected

negotiating units.   The Commission has clearly not taken the17/

position, apparently proposed by the Council, that whenever terms

and conditions of employment are actually changed, in the absence

of an agreement, pursuant to decisions that have been determined

to relate to permissive, but not required, subjects for

negotiations, these “impact” matters are then automatically

considered to be part of the decision itself, thus mandating

negotiations on matters of educational policy or management

prerogative before they are established.

In conclusion, terms and conditions of employment that may

be affected by a decision to increase minimum “contact time” are

17/ See In re Galloway Township Board of Education, P.E.R.C. No.
76-31, 2 NJPER 182 (1976), In re Hillside Board of
Education, P.E.R.C. No. 76-11, 1 NJPER 55 (1975).
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required subjects for collective negotiations and in the absence

of any countervailing considerations [e.g. the pendency of an

arbitrator’s award] the State would be required according to

Commission mandate to negotiate in good faith [upon demand] with

the Council.   The State’s argument that it had fulfilled its18/

negotiations responsibilities with regard to these “impact”

considerations will be analyzed in a later section of this

recommended report and decision.

With respect to that matter which has hereinabove been

determined to be a permissive subject for collective

negotiations, specifically the decision to increase the number of

minutes of classroom instruction per course per week at Stockton,

the Council may not insist, to the point of impasse, on

negotiations with regard to this matter or its inclusion within a

collective negotiations agreement with the State.19/

DECISION TO INCREASE MINIMUM “CONTACT TIME” FOR SUMMER
(OF 1975) TERM

After careful consideration of the transcript and apposite

exhibits in this instant matter as well as the parties’

submissions on the issue of whether the Council is the certified

or recognized collective negotiations representative of summer

18/ See footnote 16.

19/ See e.g. In re Borough of Roselle, P.E.R.C. No. 76-29, 2
NJPER 142 (1976), In re Byram Township Board of Education,
supra, note 13.
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term employees employed by the State within the State College

system, the undersigned concludes that the Council has not proven

by a “preponderance of the evidence”  that it is the certified20/

or recognized majority representative of summer session

employees.  The undersigned therefore further concludes that the

issue of the impact on terms and conditions of employment of

summer term employees at Stockton of the decision to increase

“contact time” relates to a permissive, but not required, subject

for negotiations.

The Council never attempted to specifically refute the

following statements with regard to summer term employees

contained within the State’s brief in support of its Scope

Petition:

The State Compensation Plan for the State
Colleges recognizes two basic classes of
employees for payroll purposes; those
employed on a 12-month year basis and those
employed on a ten-month academic year basis. 
In each case where there is a ten-month
position available for a job classification,
there is also a corresponding twelve-month
position classification.  The only positions
having this ten-month and twelve-month
classification situation are the faculty
ranks, i.e., Instructor, Assistant Professor,
Association Professor and Professor; the
Librarian positions, i.e., Librarian III,
Librarian II and Librarian I; certain
positions at Jersey City State College A.
Harry Moore School; and demonstration
teachers.  All other positions are on a
twelve-month basis only.  To the extent that

20/ See N.J.A.C. 19:14-6.8.
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any twelve-month position is included in the
negotiating unit, there is a clear obligation
to negotiate on terms and conditions of
employment regarding those positions for the
full twelve-month year.  The same obligation
exists for ten-month positions included in
the negotiating unit but only for the ten-
month period of their employment.

At various places in the Agreement
distinctions are made between ten and twelve-
month employees.

Summer school instruction program as
established and operated at the State
Colleges are not staffed by twelve-month
faculty members.  Such programs are staffed
by individuals employed on an ad hoc per
credit basis by each college under a
compensation schedule promulgated by the
Board of Higher Education.  Such programs are
not funded in the State budget, but rather
are generally supported by student tuition.

The Agreement in no way seeks to regulate or
define Faculty Responsibilities for summer
school employment.

The agreement in Article XI E. speaks of
certain matters relating to summer school. 
However, these matters primarily relate to
priority consideration for faculty members
for summer school appointments.  In any event
the provision makes clear that summer school
assignments are voluntary and that a faculty
member should not be compelled to accept an
appointment.  (footnote omitted)

The Council also never specifically addressed itself to the

import of the letter [Exhibit R-2] from Council President

Lacatena to Gilbert Roessner, Chairman of the Board of Higher

Education, dated April 30, 1974.  The State contended that this

document established that the Council itself had recognized that
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it did not represent the generic classification of summer session

employees as part of its certified unit.  In this letter Lacatena

requested that the Board of Higher Education consider the passage

of a resolution putting payment for summer school faculty on a

teaching credit basis [rather than on a student credit basis that

had been in effect for prior years] in order to be consistent

with “[t]he practice, as called for in the contract between [the

State] and [the Council which] has put payment during the

academic year on a teaching credit basis.”  Lacatena also

requested that the faculty salary rates at the state colleges for

summer school be increased for the first time since 1968 “to take

into account the high rate of inflation which has prevailed in

the past 6 years.”

The undersigned concurs with the State’s contention,

referred to in one of its post-hearing memoranda dated November

3, 1975, that the above-mentioned letter “reflects a recognition

that the [Council] in fact has no standing to represent summer

school employees in collective negotiations, but can only achieve

an increase in summer school rates by requesting same from the

Board of Higher Education by way of a unilateral act of the

Board.”  This “Lacatena letter” of April 30, 1974 was written

approximately two months after the State and the Council had

executed a comprehensive collective negotiations agreement that

incorporated within it the understanding that “[t]his agreement
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incorporates the entire understanding of the parties on all

matters which are the subject of negotiations.   The undersigned21/

concludes that the tenor of the “Lacatena letter”, as well as the

timing of this letter, certainly supports a strong inference that

the Council understood that it was not the certified majority

representative for summer term employees and could not seek to

negotiate, as a required subject for collective negotiations the

important issue of summer term compensation with the State’s

designated negotiating representative, the Office of Employee

Relations.  The undersigned further concludes that the State’s

reply [as reproduced below], dated May 22, 1974, to this

“Lacatena letter” also supports this inference.22/

21/ See Article XXX, Section A of this agreement which has been
designated as Arbitrator’s exhibit J-7 which in turn is part
of exhibit JT-1 in this instant matter.

22/ Dear Mr. lacatena:

I have reviewed your request concerning the State College
Summer School payment schedule with the Board of Higher
Education and am authorized to advise you that while the
Board does agree that a review of the rates does appear to
be warranted, it would not be appropriate to consider any
increase for this coming summer’s programs.

The summer programs are scheduled to begin in the near
future and planning for these programs has been based upon
the existing schedule.  However, a review of the schedule
would appear to be appropriate this fall with any approved
revisions being effective for the 1975 summer programs.

You also requested that the Board revise its summer
schedule, this summer, to provide for summer payment on a
teaching credit basis.  As with the general review issue, it

(continued...)
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The Council in support of its contentions concerning the

“summer term employee” issue first introduced into the record

exhibits that indicated that the State in the past had been

involved in the processing of certain grievances concerning

individuals employed during the Summer term and yet had not

asserted during those proceedings that the Council did not have

standing to represent these individuals.   The Council also23/

referred to the fact that the agreement negotiated with the State

covering the period between February 22, 1974 and June 30, 1976

contained within it a section [Article XI Section E] entitled

“Summer Session Contracts” that in part established that faculty

members employed during the regular academic year would have

priority consideration [a right of first refusal] in appointments

to teach regular summer session courses.  The Council also

maintained that there had been negotiations and/or discussions

with the State on other matters related to summer session

employment.

22/ (...continued)
is felt that this would not be appropriate for consideration
for this summer.  It will be considered as part of any
overall review which is undertaken.

Sincerely,
/s/Ralph A. Dungan
Chancellor

23/ Exhibits CH-5, CH-6, CH-7, CH-8, CH-9 and CH-10.
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The Council’s witnesses also testified (1) that at least 75%

of all the faculty members who taught during summer sessions were

full time faculty members at the State Colleges during the

regular academic year and (2) that, over the four years of

Stockton’s existence, apparently only one summer term course had

been taught at Stockton by an individual who was not a full time

faculty member at Stockton during the rest of the year.   The24/

Council therefore concluded that the reference to “full time

teaching and/or research faculty” in the list of titles and

positions included within the Council’s certified unit subsumed

within it all full time faculty members who taught during the

Summer Term.

The Council asserted that on the basis of the aforementioned

evidence the State was estopped from now asserting that the

Council did not represent Summer Term employees whom the State

deemed to be “adjunct and part-time professional staff” --

positions that were specifically excluded from the certified

State College negotiating unit.

On the basis of the entire record the undersigned cannot

conclude that the evidence proffered by the Council on this issue

establishes by a “preponderance of the evidence” that Summer Term

employees were included within the negotiating unit represented

by the Council.  The undersigned also does not find that the

24/ Transcript, pages 42, 59 and 68.
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record supports the Council’s allegations that in any event the

State is estopped from denying that it “recognized” the Council

as the majority representative for Summer Term employees as a

result of the State’s failure to raise this representation issue

in the past during the course of prior negotiations and during

the processing of individual grievances.

The undersigned is persuaded by the State’s contentions that

it had negotiated with the Council on the very delimited issues

of priority consideration for summer school appointments and the

timing of notices with reference to these assignments since these

issues concerned fringe benefits accorded to full time faculty

members.  Certain of the Commission’s decisions lend support to

this argument of the State.   It is also evident that the25/

25/ The Commission has determined that a proposal of an employee
organization concerning the posting of vacancies in that
part would encompass openings in summer school teaching
positions related to a required subject for negotiations
even though the Commission recognized that there was a
dispute as to whether the Association represented summer
school employees.  It is evident that the Commission
determined that such a proposal [that would in part help to
insure priority consideration for full time staff in the
teaching of summer school courses] related to a term and
condition of employment of full time teachers.  [See In re
Byram Township Board of Education, P.E.R.C. No. 76-27, at
pages 12-13, 2 NJPER at page 146 (1976)]

In an earlier case the Commission determined that the issue
of summer school salaries and fringe benefits related only
to permissive, but not required subjects for collective
negotiations, where a University disputed the inclusion of
summer session teachers within the parties’ collective
negotiations relationship.  In this matter the Commission

(continued...)
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absence of any other specific contractual provisions on summer

employment within the agreement between the State and the Council

further substantiates the State’s assertions on this issue.

The undersigned also fully credits the State’s argument that

its participation in grievances filed by the Council that

impacted on the summer school employment of full time faculty did

not estop the State from raising this representation issue in the

consolidated matter before this Hearing Examiner.  In this regard

it should be noted that the agreement reached by representatives

of the Council and the State in settlement of a series of

grievances filed concerning the summer compensation of department

chairpersons [Exhibits CH-6, CH-7, CH-8 and CH-9] constituted the

acknowledgment that Summer Term salaries for department

chairpersons, in the future, “may be raised as a subject for

prospective negotiations during the overall re-opened

negotiations which will take place beginning in October, 1974.”  26/

Article XXXIII of the agreement executed by the State and the

Council covering the period between February 22, 1974 [the date

of execution] and June 30, 1976 had however already provided that

25/ (...continued)
did not interpret the above issues as relating to terms and
conditions of employment [i.e. fringe benefits] of full time
faculty members although it was evident that many full time
faculty members also taught during the Summer Term.  [See In
re Rutgers, The State University, P.E.R.C. No. 76-13 at
pages 25-26, 2 NJPER at page 19 (1976).

26/ See Exhibit CH-10, dated August 12, 1974.
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“[t]he parties agree to open this Agreement only for the

negotiation of salaries and fringe benefits [of unit members] to

become effective on or after July 1, 1975 unless waived by mutual

agreement . . . [s]uch reopened negotiations shall commence no

later than October 1, 1974...”   It would thus appear that the27/

State in settlement of several outstanding grievances had agreed

to negotiate on a permissive subject for negotiations [department

chairpersons’ summer salaries] although both parties agreed that

Summer Term employees were not subsumed within the certified unit

and were thus not covered by Article XXXIII on re-opening

procedures.

In conclusion, the undersigned does not find that Summer

Term employees are part of the certified negotiating unit

represented by Council.  I furthermore do not find that the

actions of the State’s representatives, subsequent to the

certification of the Council as the exclusive representative of

the unit embracing all eight State Colleges, established that the

State had either formally [pursuant to N.J.A.C. 19:11-1.14] or

informally recognized the Council as the exclusive negotiations

representative of Summer Session employees as well.

With respect to the issue of the impact on terms and

conditions of employment of summer term employees at Stockton of

the decision to increase “contact time” - a matter which has

27/ Exhibit JT-1.
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hereinbefore been determined to be a permissive subject for

collective negotiations - the Council may not insist, to the

point of impasse, on negotiations with regard to this matter or

its inclusion within a collective negotiations agreement with the

State.28/

POSITION OF THE COUNCIL ON ITS UNFAIR PRACTICE CHARGE - THE
“IMPACT” ISSUE

The Council maintained that the undersigned should adopt the

findings of fact and conclusions of law of arbitrator Daniel

House insofar as the issue that was the subject of the

arbitration proceeding was also before the Commission for a

decision, i.e. whether the State had violated the Agreement

between the parties [as well as violating the Act] by refusing to

negotiate about the impact on terms and conditions of employment

of its decision to increase minimum “contact time” at Stockton

for the 1975-76 academic year.  More specifically, the Council

argued that the arbitrator’s finding that the State violated the

28/ The Council could seek to add summer session employees to
its negotiating unit by either seeking voluntary recognition
from the State [see N.J.A.C. 19:11-1.14] or by seeking
certification from the Commission to represent summer
session employees.  [see N.J.A.C. 19:11-1.1 et seq.]

In any event, the State in the future, if it chooses to
negotiate concerning particular permissive subjects for
collective negotiations, may negotiate with the Council
regarding the salaries, fringe benefits and other terms and
conditions of employment of the Council’s present unit
members who teach in the summer session and the parties may
also negotiate an expansion of the negotiations unit to
include summer session employees if that is desired.
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agreement between the parties by refusing to negotiate the impact

of its decision to increase “contact time”, as well as the

arbitrator’s rejection of the State’s argument that it had

already negotiated in advance with the Council upon this issue

and had arrived at an agreement [Appendix “A”] that had not been

violated by the decision to thereafter increase “contact time”

unilaterally, should be adopted by the Commission as part of its

“deferral doctrine” as enunciated in prior Commission decisions,

and should be dispositive in connection with the State’s defense

against the unfair practice charge filed by the Council.

It is the Council’s position, however, that whereas deferral

to the findings and conclusions of Arbitrator House are

appropriate, the Council is entitled to additional remedies [not

proposed by the Arbitrator] which are only available in the

present forum before the Commission.  The Council in a letter

submission dated August 4, 1975 summarized its position in this

respect in the following fashion:

The arbitration Award issue by Arbitrator
House finds a violation of the Agreement
between the parties and concludes that the
State has an obligation to negotiate as to
the extra teaching load involved.  However,
the extra teaching load unilaterally
promulgated at Stockton State College has now
been in effect for a full academic year. 
PERC is the appropriate forum for determining
the proper compensatory remedy which should
be granted.  This issue was neither presented
to nor decided by the Arbitrator.
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We have in this situation an action by the
State which is at the same time a violation
of the contract and an unfair labor practice. 
Because both are grounded on the same facts,
deferral as to the findings of fact is
appropriate.  The matter has been litigated
once, before the Arbitrator, and the State
should not be given the opportunity to seek
an inconsistent ruling on the facts from
PERC.  However, the ramifications of the
contract violation and unfair labor practice
are different.  The contract violation has
one remedy; the unfair labor practice has
another.  It is our position that PERC should
defer to the findings of fact by the
Arbitrator but award a remedy which will
compensate the Council and its members for
the State’s unfair practice.

In the event that the undersigned chose not to defer to the

Arbitrator’s award and chose to render instead a de novo

determination on the merits of the “impact” issue, the Council

summarized its position on the “impact” issue.

The Council first referred to the existence of Section V of

Article XII of the statewide Agreement between the State and the

Council covering the period between February 22, 1974 and June

30, 1976 and then referred to the Appendix to the statewide

agreement (See Appendix “A”), negotiated at the Stockton College

level, that related to teaching responsibilities at Stockton in

support of its contentions.29/

The Council contended that with the signing of the February

22, 1974 agreement with the State the Stockton College

29/ See pages 5 and 6 of this decision and Appendix “A” of this
decision for a description of these provisions.
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administration was then effectively foreclosed from making

unilateral changes in the minimum required contact time.   The30/

Council contended that the term “faculty responsibilities” as

used in Section V of Article XII referred to the obligation that

the faculty owed to management - the faculty’s workload or the

amount of work required of the faculty - as a result of their

employment at the College.  The Council stated that it was

axiomatic that one factor, perhaps the most important factor,

involved in determining the amount of work required of an

employee was time, comprised in part of contact time is class and

necessary preparation time.  The Council concluded that the

regulations concerning minimum contact time in effect as of the

date of the execution of the Agreement with the State on February

22, 1974 were “frozen” under Section V of Article XII unless this

contact time was specifically altered through subsequent

negotiations.

The Council maintained that the matter of minimum contact

time had simply not been a subject of the negotiations that

30/ The Council conceded that, prior to the execution of this
agreement, the Stockton administration had upon occasion
unilaterally implemented its decision to increase the
minimum number of minutes per academic year of student
contact time required of the faculty and that neither the
Council nor the prior majority representative had filed a
grievance or any other type of complaint concerning these
earlier actions of the College.  The Council stated that
only with the signing of this Agreement did it think it
could effectively pursue such a grievance.
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resulted in the Stockton Workload Agreement (Appendix “A”) that

was appended to the statewide contract.  The Council stated that

neither its proposals nor the State’s counterproposals nor the

actual workload agreement which resulted from those local

negotiations related to the issue of normal contact time for

class courses.   The Council affirmed that it had not therefore31/

waived its right to negotiate the impact of the decision to

increase minimum contact time by executing either the original

statewide agreement or the local workload agreement.  The Council

concluded that the actions of the College in unilaterally

increasing the workloads and hours of its faculty members

[pursuant to its decision to increase “contact time”] in

contravention of the section of N.J.S.A. 34:13A-5.3 that provides

in part that “proposed new rules or modifications of existing

rules governing working conditions shall be negotiated with the

majority representative before they are established” violated

N.J.S.A. 34:13A-5.4(a)(1) and (5).

POSITION OF THE STATE ON THE COUNCIL’S UNFAIR PRACTICE CHARGE -
THE “IMPACT” ISSUE

The State in a letter dated February 9, 1976 advised the

Council that it was rejecting the arbitrator’s award on the

grounds that the award violated the parties’ agreement and did

31/ The Council added that the issue of contact time for normal
courses was not even discussed during these local
negotiations that occurred pursuant to Section V, Article
XII of the statewide agreement.
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not conform to the applicable state statutes governing the

enforceability of arbitration awards.  In a letter dated March

16, 1976 the undersigned was informed that since the State had

rejected said award and since the Council had not as of that date

moved for judicial enforcement pursuant to N.J.S.A. 2A:24-7 the

Commission could only view this case as a matter for a de novo

determination “in the context of there not being an enforceable

arbitration award in existence [that could be deferred to].”

Subsequent thereto the State and the Council mutually agreed

to extend the time in which either of the parties could move

under N.J.S.A. 2A:24-7 to either confirm or vacate the

arbitrator’s award until after the undersigned had issued his

recommended report and decision in this matter.  Thereafter in a

letter dated July 14, 1976  the State clarified its position32/

concerning the “deferral to arbitration award” issue.

The State first submitted that the Council’s argument that

the Commission could legally adopt the findings and conclusions

32/ In a letter dated August 4, 1976 the Attorney for the
Council objected to the receipt of the State’s letter
submission of July 14, 1976 on the basis that it was
submitted four months after the undersigned had informed the
parties by letter that the State would have three days in
which to submit additional memoranda on any of the issues
involved in the instant matter.

The undersigned has however considered the State’s July 14,
1976 letter as well as the Council’s letter of August 4,
1976 as well as the Council’s letter of August 4, 1976 as
letters that only served to clarify positions taken much
earlier by the parties.
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of arbitrator House, but could then reassert its jurisdiction to

confirm the award and then apply the Commission’s remedial powers

with reference to the outstanding unfair practice, would distort

the concept of “deferral to the arbitration process” as it had

been applied by administrative agencies (including PERC) as well

as the courts and would violate the State’s right to due process

under the Commission’s Rules and the State Administrative

Procedures Act.  The State contended that if the Commission chose

to reassert its jurisdiction with regard to an issue that was

previously considered in the arbitration setting it would then

have to make a de novo determination on all aspects of that issue

pursuant to its exclusive jurisdiction to pass upon unfair

practice allegations.  The State maintained that if the

Commission chose to defer to the arbitration process it would

have to withhold all of its own processes [including the right to

take affirmative action to remedy the commission of an unfair

practice] in favor of the total arbitration process, including

the remedy fashioned by the arbitrator.  The State concluded that

if the Commission would adopt the Council’s “deferral” approach

it would be involved in the legally impermissible commingling of

the functions of the Commission with private arbitration.

The State then submitted that for the purpose of expediting

the entire matter it would agree that PERC could reassert

jurisdiction over the “impact” issue on the basis of the
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arbitration record and the exhibits before the arbitrator, but

not the arbitrator’s awards.  It was the State’s view that once

the Commission acted to reassert de novo jurisdiction the

previous arbitrator’s award became unenforceable upon the basis

that the Commission had then asserted its exclusive jurisdiction

to pass upon unfair practice charges [as opposed to deferring to

the arbitrator’s award] and had thus preempted jurisdiction over

the matter in issue.

On the merits of the “impact” issue, the State stated that

pursuant to the aforementioned Article XII, Section V of the main

agreement negotiations had taken place at the Stockton College

level on faculty responsibilities at Stockton and an agreement

(Appendix “A” of this decision) was reached and appended to

Article XII of the main statewide agreement.  The State submitted

that this local agreement defined the classroom academic year

teaching responsibilities in terms of 5 “teaching units” and not

in terms of hours or minutes, in contrast to the main Agreement

wherein there was a teaching load formula (applicable to faculty

members at Glassboro, Jersey City, Montclair, Kean, Wm. Paterson

and Trenton State Colleges) stated in terms of hours which by

calculation could be reduced to minutes.  The State submitted

that this local Stockton agreement, by utilizing “teaching units”

(for which students received four Stockton academic credits)

permitted the College to continue, as it had done unchallenged in
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the past,  to determine how many minutes of instruction33/

(“contact time”) were necessary for the fulfillment of a

“teaching unit.”

The State asserted that the Council had waived its right to

negotiate with the State concerning the impact of a decision to

increase minimum “contact time” by not seeking to limit, by

contract, the parameters within which the College could exercise

its academic judgment (concerning “contact time”) as it impacted

upon faculty responsibilities.  The State took the position that

the mandate of Article XII, Section V[“Responsibilities of the

faculty at these colleges now in effect shall remain in effect,

unless altered through subsequent negotiations.”] was satisfied

since the responsibilities of the faculty in effect both before

and after the effective date of the Stockton Agreement on Faculty

Responsibilities included the performance of “teaching units”;

the minutes required for such “teaching units” being set through

the exercise of reasonable academic judgment by the College,

unfettered by any provision in the Stockton Agreement that

measured classroom teaching obligations in terms of hours or

minutes as did the main Agreement between the State and the

Council.

33/ As set forth before it is uncontroverted that the College
had in the past increased classroom minutes without
objection from the Council or its predecessor negotiations
representative.
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In summary, the State concluded that the evidence submitted

during the arbitration proceeding established that the Council

had already negotiated with the State on the “impact” issue and

had arrived at a Faculty Responsibilities Agreement covering the

faculty at Stockton that permitted the College to fully implement

its decision to increase “contact time” without having to

negotiate further about the impact this decision had on the terms

and conditions of employment of Stockton faculty members.

DISCUSSION AND ANALYSIS OF THE COUNCIL’S UNFAIR PRACTICE CHARGE

The undersigned, on the basis of the foregoing and the

record as a whole, concludes that the arbitration opinion and

award of Daniel House, dated December 24, 1975, concerning the

“impact” issue as previously defined, should be deferred to and

the undersigned hereby adopts this arbitral award in its entirety

as a complete remedy for the unfair practice charge filed by the

Council that raised the same issue aired and determined in the

arbitration proceedings.  I therefore recommend that the

complaint that was issued with regard to the Charge filed by the

Council be dismissed in its entirety.34/

34/ The Council alleged that the decision of the College to
unilaterally increase minimum “contact time” also
constituted a violation of the Act.  The undersigned’s
earlier determination that the decision to increase the
number of minutes of classroom instruction per course per
week at Stockton was not a required subject for collective
negotiations represented a rejection of the Council’s
contentions contained in its Charge concerning the

(continued...)
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Preliminarily, it is important to note that the State and

the Council chose voluntarily to proceed with the arbitration

process with regard to the “impact” issue and at all times prior

to the issuance of the arbitrator’s award appeared to concur with

the statement of the Executive Director contained within his

Interlocutory Decision in this instant case that “this matter

[concerning the “impact” issue] can be addressed and remedied by

the arbitrator in accordance with the agreement of the

parties.”   The State, for example, in its brief in support of35/

its Scope Petition affirmed that “since this latter issue [the

“impact” issue] is primarily one of contract interpretation, it

should be resolved through the agreed upon grievance

machinery...”  (P. 13 of State’s brief)  The State and the

Council, at the time that they proceeded to voluntarily utilize

the arbitration forum, concerning the “impact” issue agreed that

it was reasonably probable that the dispute underlying this issue

would be resolved under the parties’ grievance-arbitration

34/ (...continued)
decisional aspects of the College’s determination to
increase “contact time”.

35/ The Commission has adopted a policy of deferring the
resolution of unfair practice charges to the parties’
contractual grievance/binding arbitration mechanism where it
is reasonably probable that the dispute underlying the
alleged unfair practice will be resolved in the parties’
contractual forum.  [See, e.g. In re Board of Education of
East Windsor, E.D. No. 76-6, 1 NJPER 59 (1975) and In re
City of Trenton, P.E.R.C. No. 76-109, 1 NJPER 58 (1975)]
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machinery and both parties expressed the willingness to therefore

arbitrate this dispute that would result in a final and binding

decision.

Both parties now however, for the reasons delineated

hereinbefore, question the appropriateness of deferring to the

arbitral award now that it has been issued.  The Commission has

enunciated in the past the standards to be applied in determining

whether to reassert jurisdiction over a charge after an arbitral

award has been issued.  The Commission has affirmed that it may

entertain an appropriate and timely application for further

consideration upon a proper showing that (a) the dispute has not

with reasonable promptness after the issuance of the

determination to defer, either been resolved by amicable

settlement in the grievance procedure or submitted promptly to

arbitration, or (b) the grievance or arbitration procedures have

not been fair and regular, or (c) the grievance or arbitration

procedures have reached a result which is repugnant to the Act. 

If the Commission is satisfied that these three standards have

been fulfilled in a particular case it will defer to the arbitral

award.36/

It is therefore necessary at this time to examine the

specific exceptions raised by the parties that question the

36/ See e.g. In re Board of Education of East Windsor, supra
note 35, and In re City of Trenton, supra note 35.
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propriety of deferring to the arbitral opinion and award of

Daniel House in its entirety.

It was the Council’s essential position that whereas

deferral to the findings and conclusions of the arbitrator was

appropriate, the Council was entitled to a remedy - most probably

a compensatory damages award - from the Commission, pursuant to

its unfair practice authorities, in order to rectify the unfair

labor practice of the State, in addition to the remedy

recommended by the arbitrator for the related contract violation.

The undersigned finds however that the Council misapprehends

the concept of deferring to an arbitral award as interpreted by

the Commission in accordance with private sector precedent.  37/

The Commission has made it clear that when deferral is

appropriate, i.e. when the three requirements referred to earlier

are fulfilled, the arbitration award becomes the sole remedy for

both contractual and statutory violations.  In the absence of

procedural irregularities or statutory repugnancy, the Commission

is free to adopt the arbitral award as a complete remedy for an

unfair practice related to a contractual dispute, even though the

Commission has the exclusive authority to adjudicate unfair

practice charges.  Contrary to the Council’s contentions, the

Commission is not obliged to reassert jurisdiction to remedy the

37/ See e.g. Spielberg Manufacturing Co., 36 LRRM 1152 (1955).
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unfair practice aspects of a matter after a proper deferral to

the arbitration forum.

In considering the Council’s arguments with regard to the

deferral issue the question must be asked whether the

arbitrator’s remedy, in any event, was repugnant to the purposes

and policies of the Act, inasmuch as the award did not provide

for any reinstatement of the status quo concerning the hours and

workload of faculty members at Stockton as it existed prior to

the beginning of the 1975 Summer Term, nor did the award provide

for any compensatory damages.  Although the undersigned in a de

novo matter may well have fashioned a different remedy than that

of arbitrator House, I have reached the conclusion that the

arbitrator’s award is not repugnant to the purposes and policies

of the Act.   It is interesting to note that the Council itself38/

38/ The undersigned has examined the relevant arbitration
transcripts and exhibits and has taken administrative notice
of Article VII (D)(4) of the main agreement between the
State and the Council that provides in pertinent part, that
an “arbitrator making a binding determination of a grievance
has the authority to prescribe a compensatory award to
implement the decision”, in considering whether the
arbitrator’s award or any other aspects of his opinion were
repugnant to the purposes and policies of the Act.

The undersigned also took notice of the fact that arbitrator
House’s first Opinion and Award with regard to the “impact”
issue [dated September 29, 1975] that was later withdrawn
and negated by joint consent by the parties provided, as
part of the award, that “if negotiations fail in a
reasonable time to result in an agreement as to whether the
impact is substantial enough to warrant additional
compensation for any of the teachers involved, the dispute

(continued...)
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never specifically stated that the award was repugnant to the

Act, concluding only that the award was incomplete inasmuch as

the Council asserted that the arbitrator had not addressed

himself to the unfair practice aspects of this matter -- a

contention that has already been analyzed and rejected by the

undersigned.

In its July 14, 1976 memorandum of law on the deferral issue

the State appeared to concede that it was appropriate under the

circumstances of this case to defer completely to the “total

arbitration process” (including statutory proceedings under

N.J.S.A. 2A:24-1 et seq.).   The State did not attempt to assert39/

that “deferral” was inappropriate because either the arbitration

38/ (...continued)
may be returned [to the Arbitrator] for further hearing and,
if appropriate, further specification of the remedy intended
by this Award.”

39/ The State argued in the alternative that while it believed
that the Council’s position (urging PERC to reassert
jurisdiction over the “impact” issue previously submitted to
arbitration) was contrary to sound labor relations policy,
it would consent to a reassertion of the Commission’s
jurisdiction if the Commission did not do so only for the
purpose of confirming the arbitrators’ findings and
conclusions and then applying the Commission’s remedial
powers.

Inasmuch as the undersigned finds that the arbitration
process has been fair and regular and further finds that the
arbitrator has not reached a result that is repugnant to the
Act, the undersigned concludes, for the reasons set forth in
the East Windsor decision (see footnote 35), that it would
not serve to effectuate the purposes of the Act by
reasserting jurisdiction over the “impact” issue for the
purposes of making a de novo determination.
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procedures were not fair or regular or because the arbitrator’s

award reached a result that was repugnant to the purposes and

policies of the Act, although the State had earlier rejected the

award on the grounds that it had violated the parties’ Agreement

and did not conform to the applicable state statutes concerning

the enforceability of arbitration awards.

The undersigned however would like to comment on an earlier

position taken by the State on the “deferral question” before the

parties mutually agreed to extend the time in which they would

seek to confirm or vacate the arbitrator’s award pursuant to

N.J.S.A. 2A:24-7.  The State had contended that since it had

rejected the arbitrator’s award and since the Council had not

sought to enforce the award, as of that date, the Commission

could only view the case as a matter for a de novo determination

since there was no enforceable award in existence.

The undersigned concurs with the position taken in the

private sector by the National Labor Relations Board  and40/

sustained recently by the United States Court of Appeals

(District of Columbia Circuit)  that a Respondent’s41/

40/ The Courts of our State have specifically recognized that
the New Jersey Employer-Employee Relations Act was patterned
after the National Labor Relations Act, as amended, and that
the latter may be utilized as a guide in resolving disputes
arising under our Act [See Lullo v. Intern. Assoc. of Fire
Fighters, 55 N.J. 409 (1970)].

41/ See IBEW Local 715 v. NLRB (Malrite of Wisconsin, Inc.), 85
(continued...)
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unwillingness to comply with an arbitration award, coupled with a

Charging Party’s reluctance to seek judicial enforcement of that

award, does not constitute grounds for refusing to defer to said

award.  In this regard the NLRB has stated the following:

In its formulation of the Spielberg standards
the Board did not contemplate its assumption
of the functions of a tribunal for the
determination of arbitration appeals and the
enforcement of arbitration awards.  If the
Board’s deference to arbitration is to be
meaningful it must encompass the entire
arbitration process including the enforcement
of arbitral awards.  It appears that the
desirable objective of encouraging the
voluntary settlement of labor disputes
through the arbitration process will best be
served by requiring that the parties to a
dispute, after electing to resort to
arbitration, proceed to the usual conclusion
of that process -- judicial enforcement --
rather than permitting them to invoke the
intervention of the Board.42/

In sustaining the Board’s conclusion in this regard a federal

appeals court concluded:

We agree with the Board that the employer’s
recalcitrance following arbitration does not
preclude deferral to the award.  The policy
established by Spielberg is to withhold Board
processes where private methods of settlement
are adequate.  In this case, the arbitration
process has foundered, but it has not proven
inadequate.  The union may yet obtain
compliance with the award by means of a suit
for its enforcement.  As long as the remedy

41/ (...continued)
LRRM 2823 (1974).

42/ Malrite of Wisconsin, Inc., (NLRB decision) 80 LRRM 1593 at
1594 (1972).
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of judicial enforcement is available the
force of the Spielberg doctrine is not
diminished  by one party’s disregard for the
arbitral award.  (footnote omitted)43/

Upon the foregoing findings of fact, conclusions of law and

the entire record, I hereby issue the following recommended:

ORDER CONCERNING THE SCOPE PETITIONS

With respect to those matters which the undersigned has

hereinabove determined to be permissive subjects for collective

negotiations, specifically the decision to increase the number of

minutes of classroom instruction per course per week at Stockton

and the issue of the impact on terms and conditions of employment

of Summer Term employees at Stockton of the decision to

increase”contact time”, the Council may not insist, to the point

of impasse, on negotiations with regard to these matters or their

inclusion within a collective negotiations agreement with the

State.44/

43/ IBEW Local 715 v. NLRB (Malrite of Wisconsin, Inc.) 85 LRRM
2823 at 2825.  It is interesting to note that in the Malrite
case the Charging Party argued that judicial enforcement of
the arbitrator’s award was precluded by the vagueness of the
award and the mootness of the controversy.  The Board
determined that these contentions could only be tested in a
suit for the enforcement of the award.

44/ Pursuant to N.J.S.A. 34:13A-5.4(d) and the foregoing
discussion, the interlocutory restraint of arbitration
previously issued herein by the Executive Director [now the
Commission’s full time chairman] with reference to that
aspect of the arbitration proceeding that was pending in the
Scope of Negotiations matter, specifically the issue of the
decision to increase “contact time”, is hereby made

(continued...)
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The undersigned further concludes that terms and conditions

of employment of full time faculty employed during the Academic

Year that may be affected by a decision to increase “contact

time” are required subjects for collective negotiations and in

the absence of any countervailing consideration [e.g. the

pendency of an arbitrator’s award] the State would be required,

pursuant to Commission mandate, to negotiate in good faith upon

demand with the Council.45/

44/ (...continued)
permanent.

The Appellate Division of the Superior Court has recently
held that the Chapter 12 amendments to the Act do not apply
to contracts entered into prior to the effective date of the
amendments.  [Board of Education of the Township of Ocean v.
Township of Ocean Teachers Association, Superior Court of
New Jersey, Appellate Division, Docket No. A-3334-74,
decided May 5, 1976]  Thus with respect to contracts in
existence on January 20, 1975 (such as the relevant contract
in this instant matter) the analysis of the arbitrability of
a given subject must be determined within the context of the
law established prior to the amendments, including the
aforementioned Dunellen decision.  It is clear to the
undersigned for the reasons previously set forth that the
College’s decision to increase “contact time” is non-
arbitrable under the law established prior to the effective
date of the Chapter 123 amendments.

45/ The undersigned concludes that to specifically order the
State to negotiate this “impact” issue as part of the Scope
Petition could be construed as Commission involvement in the
reassertion of its jurisdiction over a matter [the “impact”
issue] that had been deferred to the arbitration forum, in
contravention of Commission policy as enunciated
hereinbefore.  [See N.J.S.A. 34:13A-5.4(f)]
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ORDER CONCERNING THE CHARGE

Accordingly, for the reasons set forth above, IT IS HEREBY

ORDERED that the Complaint in this matter be dismissed in its

entirety.

__________________________
Stephen B. Hunter
Hearing Examiner

DATED: Trenton, New Jersey
August 17, 1976


